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| NTRODUCTI ON

This brief responds to certain unsupported assertions,
assunptions, and argunents made in the Town of Ashland’ s
initial post-hearing brief.* 1In general, Ashland’ s
argunents and assertions are inconsistent with the express
| anguage of the parties’ contract, the Departnent’s |egal
precedent and rate-setting goals, and the record
established at the evidentiary hearing in this matter.

Furt her, Ashland does not articul ate one coherent fornmula,
but instead discusses discrete elenents of the different
formul as Ashl and has advanced in this proceeding,
ultimately resulting in uncertainty as to exactly which
nmet hodol ogy Ashl and is advocating. Ashland s inability to
explain its own nethodology in a coherent fashion is
illustrative of the problens inherent in Ashland s
approach, application of which would be expensive, tinmne-
consumng, and likely to result in frequent disputes
between the parties as to the anount owed by Ashland to

Fram nghamin any one year.

! Contrary to the Departnent’s regulations, 220 CVMR 1.11 (4)(b),
Ashland’s brief is largely devoid of record citations, and nmany of the
assertions made by Ashland are wi thout any record support. Fram ngham
notes that this sane problemalso is manifest in Ashland s reply brief,
whi ch was served on Fram ngham on Cctober 31, 2003, a week prior to the
Noverber 7, 2003 filing deadline. Were appropriate, Fram ngham has

i ncluded references to Ashland’ s reply brief herein. Fram ngham
further notes that, per the Hearing O ficer’s Novenber 6, 2003 ruling
on Fram nghanis Mdtion to Strike, Fram ngham has not addressed the
docunents appended to Ashland s initial brief or the portions of

Ashl and’ s brief that have been stricken



In contrast, the nethodol ogy proposed by Fram ngham
as set forth in nore detail in Fram nghanmis initial brief,
is consistent with the | anguage of the IMA, with the
Departnent’s |l egal precedent, and with the Departnment’s
rate-setting goals. Fram ngham s proposed nethodol ogy is
sinple to apply, fair to both parties, and based on easily
verifiable data maintained by the MARA. The Depart nent,
therefore, should adopt Fram ngham s proposed net hodol ogy
in determning the fair and proportionate share to be paid
by Ashland for its use of Fram ngham s sewer system
1. ASHLAND S PROPOSED FORMULAS ARE | NCONSI STENT W TH THE

LANGUAGE OF THE | MA, DEPARTMENT PRECEDENT, AND THE
PARTI ES  OMN COST ALLOCATI ON METHODS

Inits initial brief, Fram nghamcriticized Ashland s
proposed formul as as not being prem sed on reliable expert
testi mony, where Ashland s consultants, instead of
conducting an i ndependent analysis as to the appropriate
formula to be applied, sinply adopted the formula provi ded
to them by Ashland. (Fram nghamis Initial Brief, pp. 36-
38). Inits reply brief, Ashland does not rebut these
2

criticisms. | nstead, Ashland attenpts to salvage its

2 As di scussed in Frami nghamis initial brief, Ashland clains that

it based its formula on a docurment received fromBill Skinner, a

Fram ngham enpl oyee who did not have the authority or expertise
necessary to nake a determination as to the proper nethodol ogy to be
applied in assessing Ashland's rate. (Framnghamis Initial Brief, pp
36-37). Ashland did not call M. Skinner to testify at the hearing,
and thus there is no record evidence as to the sources or accuracy of
the data relied on by M. Skinner in creating this document. (See 220



proposed net hodol ogi es by arguing that they sonehow are
consistent with the | anguage of the IMA, with applicable
precedent, and with the Departnent’s rate-setting goals.
These argunents are unavail i ng.

A Ashl and’ s Proposed Fornul as Are Inconsistent Wth
The Language O The | NVA

Inits initial post-hearing brief, Ashland made only
passing reference to the I MA, and did not even attenpt to
argue that the | anguage of the contract supported the
al l ocation of costs on an “inch-mle” basis. (Ashland s
Initial Brief, pp. 1-2). In its reply brief, however, in
response to Fram nghami s initial brief, Ashland argues that
the | MA does support this nethod of cost-allocation,
because it nmakes reference to Ashland s anticipated use of
“trunk lines” in Fram ngham s system (Ashland s Reply
Brief, pp. 2-4). Ashland then attenpts to explain away the
| MA's nunerous references to Ashland s use of Fram nghami s
system including its requirenment that Ashland pay “a fair
and equi tabl e proportionate share of the actual cost of the
mai nt enance of said system” by asserting that one nust
interpret each reference to Fram nghanis “systeni as

nodi fied by the reference to “trunk |lines,” even though no

CVMR 1.10(1) (Department shall not base its decision on evidence which is
not of the kind on which reasonabl e persons are accustoned to rely in

t he conduct of serious affairs). At the hearing, Ashland s counsel
conceded that the facsimle received from M. Skinner was irrel evant
and should be stricken. (Transcript, p. 389, [I. 9-10).



such connection is nade in the contract itself. (Ashland s
Reply Brief, pp. 3-4).

Ashl and’s reading of the IMAis strained, to say the
least. |If the parties had intended that Ashland shoul d pay
only for its proportionate share of the costs of operating
t hose pipelines utilized by Ashland, the parties easily
coul d have included | anguage to that effect in the
contract. They did not. Moreover, the parties did not
attenpt to define the pipelines that Ashland woul d use, nor
did the parties specify the length or dianmeter of those
pi pelines. Thus, the parties could not have contenpl ated
t hat Ashl and’ s paynments woul d be based on an inch-mles
calculation. Finally, Ashland s contention that the I MA
defines and |limts the universe of pipes for which Ashl and
will be responsible is contrary to historical reality, in
that the systemas it currently is configured is different
than the systemthat existed at the tinme the | MA was
executed. (P. Brinkman Testinony, Tr. p. 827; Exh. ASH FR-
1-2 (list of pipe segnent |ocations and pipe dianmeters pre-
and post-1963)).

In sum Ashland’ s contention that the |anguage of the
| MA supports utilization of a fornmula based on inch-mles
is without nerit. Mreover, as set forth below, Ashland’ s

proposed formul as al so are inconsistent with applicable



precedent, with the Departnent’s rate-setting goals, and
with Ashland’s own nethod of allocating the costs of
operating its wastewater collection system

B. Ashl and’ s Formulas Are I nconsistent Wth

Departnent Precedent And Wth Its General Rate
Setting Goals.

1. Ashl and’s Fornul as Are Inconsistent Wth
Depart nent Precedent

Ashland did not cite to any Department precedent in
support of its proposed fornula or fornulas for determning
the &M rate, and Frami nghamis not aware of any precedent
that supports Ashland s attenpt to establish a utility rate
prem sed on costs incurred for providing service only to
one particular customer. (See Ashland' s Initial Brief, pp.
6-7 and 8 2A). To the contrary, the Departnent has
rejected this approach in simlar contexts on nore than one

occasion. See In re Boston Gas Conpany, D.P.U. 18661, pp.

5-9 (1977) (hereinafter Boston Gas |); In re Boston Gas

Conpany, D.P.U. 90-17/18/55, pp. 27-30 (hereinafter Boston
Gas 11).

As discussed in Fram nghamis initial brief, the Boston
Gas cases stand for the proposition that systemw de cost
allocation is fair and appropriate, even if a particular
custoner may pay nore than the actual cost of providing

service to that class, where the costs attributable to



providing service to the custoner are not “readily and

accurately measurable.” (FraminghamInitial Brief, pp. 10-
17). Moreover, in determ ning whether direct costs are
“readily” nmeasurable, it is appropriate to consider whether
t he expenses associated with the effort to segregate costs

out wei gh the benefits of allocating costs anong different

custoner classes. See Boston Gas |l, D.P.U 90-55/17/18,

at p. 29.
In its reply brief, Ashland unsuccessfully attenpts to
di stinguish its cost-allocation argunents fromthose

presented by the losing parties in the Boston Gas cases.

Ashl and clains that, unli ke Hanscom Air Force Base, the

|l osing party in Boston Gas |, it obtains no benefit from

t he existence of all of the infrastructure associated with
Fram nghani s wastewat er coll ection system because it only
uses certain pipelines within that system This argunent,
however, ignores the obvious. Fram ngham could not operate
a nunici pal wastewater collection systemthat did not serve
the needs of its residents. (S. Geribo Testiony, Tr. p.

99). If Fram ngham did not have a nunici pal wastewater
col l ection system Ashland would have no neans to transport
its wastewater to the FES. Thus, Ashland benefits fromthe
exi stence of Fram ngham s wastewater collection system and

shoul d have to pay its fair and proportionate share of



operating said system in accord wth the | anguage of the
| VA
Ashl and al so takes issue with Fram ngham s di scussi on

of that part of Boston Gas | in which the Departnent

rejected Hanscom s argunent that it should be accorded a
preferential rate due to its status as a whol esal er.
(Ashland’s Reply Brief, p. 8). Ashland now argues that
this discussion is irrelevant because Ashland is not
seeking a “price break” fromFram ngham In its direct
testi mony, however, Ashland took just such a position —
Ashl and argued that it should be treated differently than
Fram nghami s other users because of its status as a
whol esaler. (D. Blois Direct Testinony, p. 12, line 13; S
Sylven Direct Testinony, p. 27, line 4). Thus, the
Departnent’ s di scussion, and rejection, of Hanscom s
position that it was entitled to a price break because of
its status as a wholesaler is entirely relevant, and
controlling, here.

Ashl and al so i s unsuccessful in its attenpts to

di stinguish Boston Gas Il. In that case, as discussed in

nore detail in Fram nghamis initial brief at pages 12-14,
the Departnent held that it could not equitably allocate
the costs associated with WWLD s use of particul ar

pi pelines within the Boston Gas system because WMLD s use



of those pipelines had been dictated by “geography and
hi storical accident,” rather than any class-specific cost-

causati ve factor. Boston Gas II, D.P.U 90-17/18/55, at

pp. 29-30. Ashland asserts that its situation is different
because the two towns selected the pipelines utilized by
Ashl and based on specific, cost-causative factors, and
because the cost of nmintaining the shared pipelines is
“markedly smaller” than the costs of maintaining other
parts of Fram nghanmis system (Ashland s Reply Brief, pp.
10- 11).

There is no record evidence supporting Ashland’ s

assertions. In particular, there is no evidence as to how

the parties selected the pipes through which Ashland’ s

sewage now fl ows, 3

al t hough one reasonably coul d assune that
the route of Ashland’ s sewage was in fact dictated by
“geography and historical accident” — i.e., Ashland' s
physi cal |ocation vis-a-vis the FES, and the existing
configuration of Fram nghamis systemat the tine the

parties entered into the IMA. There also is no record

evi dence establishing that the pipelines utilized by

s Ashl and erroneously cites to a portion of M. Geribo’ s testinony

as support for its assertion that the parties chose the “shared

pi pelines” for specific, cost-causative reasons. (Ashland s Reply
Brief, page 11, line 3). 1In fact, M. Geribo said no such thing. In
the cited portion of his testinony, M. Geribo acknow edged t hat

Ashl and’ s wast ewat er does not currently flow through any force nains
owned by Fram ngham (S. Geribo Testinony, Tr. p. 80, lines 7-14).
M. Ceribo was not asked, and did not offer, his opinion as to how the
towns deci ded on the route of Ashland s wastewater.



Ashl and are | ess expensive to maintain than any ot her
conponents of Fram nghamis system— in fact, the only
record evidence is to the contrary. (S. Ceribo Testinony,
Tr. pp. 356-58, 850-854 (costs of operating the two nmain
sewer lines utilized by Ashland |ikely nore than double the
costs of mmintaining other pipelines in Fram nghanis
systen)).

In sum Ashland has not distinguished the facts of
this case fromthe precedents cited by Fram ngham which
wei gh strongly in favor of application of Fram ngham s
proposed net hodol ogy, nor has Ashland cited to any
precedent in support of its proposed nethodol ogi es.

Ashl and al so has not shown that application of its proposed
formul as woul d be consistent with the Departnent’s rate-
setting goals.

2. Application of Ashland s Fornulas Wul d Be

| nconsi stent Wth the Departnent’s Rate-
Setting Goals.

Ashl and’ s proposals are inconsistent with the
Departnment’ s goals when determ ning rates. As previously
di scussed, the Departnent’s goals for determning rates are
efficiency, sinplicity, continuity, fairness, and earnings

stability. Boston Gas Il, D.P.U 90-17/18/55 at p. 12. In

its reply brief, Ashland agrees that the Departnent should

be gui ded by these goals in selecting the appropriate



nmet hodol ogy to apply in determ ning Ashland’ s annual
paynent. (Ashland’s Reply Brief, p. 26). Neither of
Ashl and’ s proposed fornmul as, however, satisfies these
goal s.
a. Ashl and’ s Proposed Formul as Do Not
Result In A Fair Allocation O The

Benefits And Burdens Involved In
Ashl and’ s Use OF Fram nghanis System

Ashl and’ s proposed fornulas are not fair to Fram ngham
or to any other user of Fram ngham s system because they
treat Ashland nore favorably than any ot her user of
Fram nghamis system (Fram nghamis Initial Brief, p. 18).
Ashl and has failed to articulate a single justification for
its argunment that its rate should be determined in a nore
favorabl e way than other users, nor has Ashland expl ai ned
why it is appropriate for Ashland to pay a pittance for the
significant benefit it receives as a result of its use of
Fram nghamis system Essentially, it is outrageous for
Ashl and to take the position that it should pay al nost the
sanme amount for transport of its wastewater as it agreed to
pay in 1963, alnost forty years ago, where both
muni ci paliti es have grown exponentially over the past forty
years, and the cost of operating Fram ngham s wast ewat er
coll ection system like all rmunicipal services, has grown

exponentially as well.

10



b. Ashl and’ s Proposed Formul as Are
| nconsi stent Wth The Departnent’s Goal
O Continuity.

Inits initial brief, Fram ngham argued t hat
application of either of Ashland s proposed fornulas, which
woul d result in Ashland paying only about 0.5% of
Fram nghami s average annual O&M costs despite contributing
between 8-11% of total systemflows (see S. Sylven
Testinmony, Tr. pp. 574-75) woul d jeopardize Fram ngham s
ability to provide long-term sewer services to all of its
users. (Framnghamis Initial Brief, p. 21). Inits reply
brief, Ashland does not argue in opposition to this point.?*

C. Ashl and’ s Fornul as Are Not Consi stent

Wth The Departnent’s Goal s of
Efficiency And Sinplicity.

Inits reply brief, Ashland acknow edges t hat
Fram ngham s proposed net hodol ogy woul d be sinpler to
apply, and involve |ess admnistrative cost, than either of

Ashl and’ s proposed net hodol ogies. (Ashland' s Reply Brief,

4 Fram ngham al so argued in its initial brief that its proposed

nmet hodol ogy woul d pronote the goal of earnings stability, and that it
woul d be inpossible to achieve that goal if the Department were to
adopt a formula that attenpted to assess to Ashland, in each year, the
&M costs directly attributable to the shared pipes, as that O&M figure
could vary widely fromyear to year. (Framinghamis Initial Brief, p

22). Inits reply brief, Ashland takes issue with this assertion
apparently msreading this statement as directed to Ashland’ s proposed
net hodol ogi es. (Ashland’s Reply Brief, pp. 16-17). In fact,

Fram ngham was directing this statement at the type of methodol ogy
outlined in Exh. FR-42, which would require Fram nghamto track costs
directly attributable to operati ons and mai nt enance performed on the
so-cal |l ed “shared pipelines.”

11



p. 26).°> Ashland further acknow edges that, with respect to
its own proposed nethodol ogies, there is a live dispute
between the parties as to whether the overfl ow pipes
utilized by Ashland should be included in any inch-mle
calculation (id. at p. 26; Ashland’s Initial Brief, pp. 12-
19) and as to the exact nunber of inch-mles in

Fram nghamis entire system (Ashland’ s Initial Brief, p.

19). Gven the history of the present dispute, there is no
doubt that resolution of these issues, if the Departnent
were to adopt either of Ashland s proposed fornulas, would
be tinme-consum ng and expensive. (P. Brinkman Testi nony,
Tr. pp. 800-803; S. Sylven Testinony, Tr. pp. 597, 614).

Mor eover, Ashland attenpts to downplay the additional
costs that would be incurred in inplenmenting its second
proposed formula, which utilizes the planning estimates
provided in Title V, 310 CVR 15.203, as a neans to estimate
Fram nghamis flow in each segnent of the shared pipelines.
(Ashland’s Reply Brief, p. 24). Ashland acknow edges t hat

application of this fornmula would require an annual count

5 As conceded by Ashland in its reply brief, Fram nghanis

net hodol ogy i s based on netered fl ow data, and does not depend for its
application on a neasurerment of infiltration/inflow fromeither town,
or on a determnation of exactly which pipes Ashland s sewage fl ows
through. Even if the Departnment were to find that Fram nghams

net hodol ogy shoul d be applied only to that part of the systemtributary
to the pipes through which Ashland’ s sewage flows, as depicted in Exh.
FR-44, application of Fram nghanis methodol ogy woul d require
installation of only one new neter, which would nmeasure flows fromthe
Saxonvi |l | e/ Speen Street areas. (S. Geribo Testinmony, Tr. p. 849).

12



of the nunber of bedroons in each residence, the nunber of
| anes in each bowing alley, the nunber of chairs in each
bar ber shop, the nunber of doctors at each doctor’s office,
t he nunber of enployees at each industrial |ocation, and

t he nunber of gasoline islands at each service station.
(1d.; Ashland Response to DTE Record Request No. 4
(attaching relevant portions of Title V)). Ashland further
asserts, however, that Fram nghamis Assessor’s Ofice
regularly maintains and updates this type of data, and that
“no additional |abor” would need to be perforned to obtain
this information. (Ashland’ s Reply Brief, p. 24). Ashland

provides no citation for these statenents, for the sinple

reason that no support exists for these statenents in the
record. The Departnent, therefore, should not give these
stat ements any wei ght.°

C. Ashl and’s Fornul as Are Inconsistent Wth Its Om
Cost - Al | ocati on Met hods

Inits initial brief, Fram ngham pointed out that it
was hypocritical of Ashland to argue that it should only
have to pay for those portions of Fram nghanmis systemthat
it actually utilizes, when it charges its own sewer

custoners without regard to the |l ength of pipe or type of

6 In fact, Frami ngham s Assessor’s O fice establishes the taxable

val ue of commercial establishments based on net book value, see MGL.
c. 59, § 38, not on any of the types of information specified in Title
V, which sets out design criteria for sewage di sposal systens.

13



infrastructure utilized by a particul ar custoner.

(Fram nghamis Initial Brief, p. 25). Fram ngham al so

poi nted out that other nunicipalities, including

Fram ngham al so charge their users on the basis of flow
rather than actual infrastructure used to transport a
particular resident’s wastewater. (ld. at pp. 24-26).

In its reply brief, Ashland asserts that the manner by
whi ch nmunicipalities usually allocate costs anobng users of
their wastewater collection systens is “irrelevant” to a
determ nation of the just and proper sum due to Fram ngham
for Ashland s use of its sewer system (Ashland s Reply
Brief, p. 12). VWhile Ashland does not spell out clearly
the reasons for this alleged distinction, it appears to
rest on Ashland s assertion that it is not a citizen of
Fram ngham and therefore has not nade a bargain to be
charged on a pro rata basis for services, regardl ess of the
actual anount of services used. (ld. at pp. 11-12).

Ashl and m sapprehends the point of Fram nghani s
initial argunment. Fram ngham does not contend that
muni ci palities assess an identical charge to each user of
their wastewater collection systens. |nstead, Fram ngham
has subm tted evi dence denonstrating that Fram ngham

Ashl and, and other nunicipalities charge their users on the

14



basis of flow, not on the basis of the inch-mles of pipe
used.

Ashl and al so contends that Fram nghamis conparing
“appl es and oranges,” because it would be prohibitively
expensive for Fram nghamto calculate the inch-mles of
pipe utilized by each of its residents. (Ashland s Reply
Brief, p. 12). Again, Ashland fails to provide any record
support for its argunment. (1d.) Moreover, Fram ngham
notes that this argunent has no force as applied to the
MARA, which clearly could determ ne the | ength of pipe used
by each nmenber community, and instead has chosen to assess
&M costs on a flow basis. (S. Geribo Direct Testinony,
Exh. FR-37, p. 25).

In sum Ashland has not provided any valid
justification for its assertion that its annual paynent to
Fram ngham shoul d be calculated in a manner entirely
di vorced fromthe met hodol ogy Fram ngham and Ashl and apply
to their own wastewater custonmers. As set forth above,
Ashl and al so has failed to rebut Fram ngham s argunents
that Ashl and’ s proposed net hodol ogy is not prem sed on
reliable expert testinony, is contrary to the | anguage of
the IMA, and is inconsistent with the Departnent’s rate-

setting goals.

15



Ashl and al so has failed to direct any valid criticism
t owar ds Fram nghanmi s proposed net hodol ogy. Ashl and
acknow edges that the methodology is sinple to apply, and
results in continuity and earnings stability. (Ashland’ s
Reply Brief, pp. 16, 26). Ashland does take issue with
Fram nghami s assertion that application of its methodol ogy
results in a “fair” allocation of O%M costs, given the
burden placed on Fram ngham s system by Ashl and’ s
di scharges. (Framinghanmis Initial Brief, pp. 18-21;
Ashland’s Reply Brief, pp. 5-6). Ashland’ s argunents in
rebuttal to this point, however, are w thout support in the
record.
[11. THERE I'S NO RECORD SUPPCRT FOR ASHLAND S ASSERTI ON
THAT FRAM NGHAM S METHODOLOGY RESULTS | N AN UNFAI R

ALLOCATI ON OF THE BENEFI TS AND BURDENS | NVOLVED I N
ASHLAND S USE OF FRAM NGHAM S SYSTEM

Inits initial brief, Fram ngham argued that its
proposed net hodol ogy, which assesses Ashland for its
proportionate share of the total flow in Fram nghanis
system represented a fair allocation of the benefits and
burdens involved in Ashland’ s use of Fram nghani s
wast ewat er col |l ection system Fram ngham poi nted out that
it obtains no benefit from Ashland’ s use of its system
where it does not and cannot operate its wastewater

collection systemfor profit. (Framnghamis Initial Brief,

16



p. 19). Fram ngham al so descri bed the very real burdens
pl aced on its system by Ashl and’ s di scharges, including the
adverse effects of sulfides and sulfates present in
Ashl and’ s wastewater, the increased risk of surcharges in
Fram nghanmi s system and the increased | egal and
adm ni strative costs associated with Ashland’ s use of
Fram nghanmis system (l1d.) Finally, Fram ngham noted the
very real, and very significant, benefit realized by
Ashl and, in that Ashland to date has been able to avoid the
capital costs associated with construction of its own
pi peline to the FES, and has been able to take advant age of
the econom es of scale inherent inits participation in a
wast ewat er coll ection systemrun by a nuch | arger
muni cipality. (ld. at pp. 20-21).

Inits reply brief, Ashland did not dispute

Fram nghami s contention that Fram nghamrealizes no benefit

from Ashl and’ s use of Fram nghamis system Ashland did

di spute Fram nghami s contention that Ashland s di scharges
had pl aced a significant burden on Fram ngham s system
Ashl and al so di sputed the extent to which it had benefited
fromits use of Fram nghanmis system As set forth bel ow,

Ashl and’ s argunents are without nerit.

17



A The Record Evidence C early Denonstrates That
Ashl and’s Fl ows | npose A Significant Burden On
Fram nghani s System

Inits initial brief, Ashland admtted that it had
exceeded the discharge limts specified in the I MA on at
| east fourteen occasions, and acknow edged that the
exhi bits submtted by Fram ngham denonstrated a correl ation
bet ween Ashl and’ s exceedances and surcharging in
Fram nghamis system (Ashland s Initial Brief, pp. 12-18;
P. Brinkman Testinony, Tr. pp. 804-820, Exh. FR-45 and Exh.
FR-46). Ashland attenpts to downplay the inpact of these
adm ssi ons, however, by characterizing the exceedances as
extrenely limted, given the time period in which Ashland
has been discharging into Fram nghanmis system (1d. at p.
12) .

The obvi ous response to this, however, is that
Fram ngham has only been able to identify exceedances
during periods when it has had conplete netering data. The
metering records produced by Ashland during discovery
spanned the years 1994 to 2003, but days, nonths, and whole
years fromeven that limted tine span were m ssing.
(Exh. FR-ASH 1-12). In the spring of 2003, when SEA had
its own tenporary neters installed throughout Fram nghanis
system SEA identified exceedances on several days in a

one-nmonth period. (P. Brinkman Testinony, Tr. pp. 804-820;
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Exh. FR-45 and Exh. FR-46). Thus, Ashland’ s assertion that
it exceeded permssible Iimts under the I MA on only
fourteen days over forty years is m sleading, at best.

Ashl and al so contends that even in those instances
where it exceeded its IMAlimts, that evidence should be
di sregarded because the excessive discharges |ikely were
caused by high levels of rainfall. (Cross-Exam nation of
P. Brinkman, Tr. pp. 825-26). Framnghamis at a loss to
understand how this point assists Ashland s argument — it
does rain in New England, sonetines a lot, and that is
exactly why Fram ngham has designed its sewer systemto
accommodat e hi gher-than-normal flows. Because Ashl and
benefits fromthese design choices, it is entirely fair to
assess Ashl and on a systemw de basi s.

Ashl and further contends that its discharges, even
when in excess of the IMAIlimts, likely were not the sole
cause of any surcharge events in Fram ngham s system
(Ashland’s Initial Brief, pp. 13-18). Again, Fram ngham
fails to see the relevance of this argunment. Ashland’ s
flow into Fram nghanis systemreduces the capacity
avai l abl e in Fram nghami s pi pes for excess flow from any
source, whether the excess flow cones from Fram ngham from
a backup in the MARA's system or from anot her MARA nenber

community. Thus, Ashland’ s normal flows increase the risk
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to Fram ngham of a surcharge within its system On those
occasi ons when Ashl and exceeds the IMA limts, the risk to
Fram ngham of a surcharge is even greater. Because
Fram ngham not Ashl and, shoulders all of this risk, it is
appropriate to require that Ashland fairly conpensate
Fram ngham for proportionate flows it contributes to
Fram nghanmi s system

Ashl and al so contends that the Departnent should
di sregard Fram ngham s evidence as to the harnful effects
on its systemof sulfates and sul fides contained in
Ashl and’ s di scharges, because Ashl and has taken steps to
reduce its future sulfate and sul fide em ssions.
(Ashland’s Reply Brief, pp. 13-15).’ Ashland does not
di spute, however, that Nyacol, a conpany |ocated in
Ashl and, was the primary, if not the only, reason for the
MARA' s i nposition on Fram ngham residents and busi nesses of
strict sulfate and sulfide limts. (Fram nghams Initial
Brief, p. 19). Ashland al so acknow edges that Fram ngham
wi |l have to devote significant resources to MARA- mandat ed
efforts to conply with these newlimts. (Ashland s Reply
Brief, pp. 13-15). Ashland should have to pay its fair
share of these costs, which inpact Fram nghanmis entire

system not just the pipelines utilized by Ashl and.

! Interestingly, Ashland does not provide any information as to

current |levels of sulfides and sulfates in its wastewater
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B. The Record Evidence Cearly Denonstrates That
Ashl and Ootains A Benefit Fromlts Use O
Fram nghamis System That |Is of Far More Val ue
Than Ashl and’s Proposed Annual Paynent.

In its reply brief, Ashland di sputes Fram ngham s
contention that Ashland is receiving a benefit fromits use
of Fram nghamis systemthat is of far nore val ue than the
de mnims annual paynent Ashland proposes to make.

Ashl and clainms, without any citation to the record, that
Ashl and m ght be able to build its own connection to the
FES for a sum nmuch | ess than the $6, 000,000 figure
previously posited by Ashland’ s own consultant. (Ashland’s
Reply Brief, p. 16; Exh. FR-ASH 1-22). Ashland further
clainms, again without citation to the record, that it
decided not to build its own connection to the FES for
reasons unrelated to the current fee arrangenment between
the parties, which essentially permts Ashland to use

Fram nghami s system free of charge. (ld.) Finally,

Ashl and takes the incredible position that the value of the
benefit it receives fromuse of Fram nghams systemis
“immaterial” to the Departnent’s decision as to what
constitutes a fair rate. (Id.)

None of these argunents is persuasive. The record
evi dence denonstrates that Ashland’ s proposed annual

paynment of $7,881 would not fairly conpensate Fram ngham

21



for its annual cost of operating and maintaining the

wast ewat er coll ection systemutilized by Ashland, costs

t hat have averaged around $2, 000, 000 per year during the
past five years. (S. Geribo Direct Testinmony, p. 19). The
record evidence al so denonstrates that Ashland receives a
benefit fromits use of Fram nghanmis systemthat is far in
excess of its proposed annual paynent, as Ashl and ot herw se
woul d have to expend nore than $6, 000, 000 (i ncl udi ng
borrowi ng costs) to build its own pipeline(s) to the FES.?
In light of this substantial benefit, Ashland s argunent

t hat Fram nghanmi s proposed net hodology is “unfair” to

Ashl and rings holl ow.

V. RESPONSE TO ASHLAND S PROPOSAL REGARDI NG | NSTALLATI ON
OF METERS AT DI SCHARGE PO NTS

Inits reply brief, Ashland acknow edges that it is
obligated under the IMA to install a Parshall Flune at each
di scharge point into Fram ngham s system but takes the
unt enabl e position that it is not required to install the
equi pnent that will allow the Parshall Flunme to neasure
flows. (Ashland’s Reply Brief, pp. 24-25). This position
clearly perverts the intent of this provision of the | M

whi ch was to require that Ashland bear the costs associ ated

8 O course, if Ashland were forced to construct its own pipelines

to the FES, Ashland al so would have to bear the annual costs of
operating and mai ntai ni ng those pipelines, costs that now are borne by
Fram ngham
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Wi th nmeasuring and nonitoring the anount of its flows into
Fram nghamis system (Exh. FR-14, Y 4; Exh. ASH 4
(“Voll mer Report”), p. 6). The Departnent should enforce
the clear | anguage of the I MA and order Ashland to instal
nmetering devices at the discharge points, as nore accurate
nmetering data will assist and enable the Departnment in
making its determnation as to a fair and appropriate rate.

V. RESPONSE TO ASHLAND' S CAPI TAL COST ANALYSI S

It appears that Fram ngham and Ashland are in
substanti al agreenent on the fornula by which the cost of
any future capital repairs or inprovenents to the pipelines
utilized by Ashland should be allocated between the
parties. Fram ngham di sagrees, however, that Ashl and
shoul d have veto power over any capital project Fram ngham
wi shes to undertake on its own wastewater collection
system (Ashland’s Reply Brief, p. 27). |1f Ashland is not
satisfied that a particular capital repair or replacenent
is warranted, Ashland can pursue any nunber of options,

i ncludi ng cessation of use of Fram nghamis system It
woul d be totally unworkable to permt Ashland to have a say
i n Fram ngham s nunicipal affairs.

Fram ngham al so di sagrees with Ashland s contention

that it should have no obligation to contribute if the

capital repair or inprovenent is necessitated solely by a
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need on Fram nghamis part for additional capacity.
(Ashland’s Initial Brief, p. 27). Even if Fram ngham were
to inprove or replace a pipe solely because it needed
addi tional capacity, Ashland essentially would be getting
the benefit of a brand new pipe. In this situation,
Fram ngham proposes that the two towns share in the cost of
t he new pi pe according to the capital fornula set forth in
Fram nghamis initial brief, with sone provision for a
“credit” to the town not needing additional capacity for
the asset value lost by replacing a viable pipe with
remai ning useful life with a new pi pe.
The foll ow ng hypothetical exanple illustrates how
this woul d work:
One town requires nore capacity than is available in
the existing shared pipe, which is 25 years old, while
the other town does not need nore capacity. Because
the 25-year-old pipe will be replaced with a new,
| arger pipe, the two towns should share in the cost of
the new pipe, with a “credit” (based on the GASB 34
val ue) given to the town which does not need
addi tional capacity for the asset value |ost by virtue

of replacing an existing pipe with remaining useful
life with a new pi pe.
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Hypot heti cal

Case:

Shared Pi pe

Pr obl em

Fl ow Ratio

Cost

A segnent of pipe along the Farm Pond

| nt er cept or

A segnment of the pipe does not have adequate
capacity to convey additional peak flow
needed by Ashl and, and a repl acenent pipe
needs to be constructed. The existing peak
flow from Fram nghamis determ ned to be
5,000 gpm based upon cal cul ati ons of ful

fl ow capacity of shared pipe using Manning s
formula. The requested peak flow from

Ashl and has increased from1, 740 gpm (2.5
ngd) to 2,780 gpm (4.0 ngd), based upon

pl anni ng studi es conpleted by Ashland. In
thi s exanpl e, Fram ngham has no need for
addi ti onal capacity.

In determ ning the proportionate share of
cost for the new pipe, the peak flow from
Ashl and is 2,780 gpm and the peak flow from
Fram nghamis 5,000 gpm In determning the
current value for the shared pipe (since it
has remaining life), the existing peak flows
are used as the basis for apportioning this
asset val ue.

The total cost of this project is $4,000, 000
for a new larger pipeline. The current

val ue of the existing shared pipe segnent is
$1, 000, 000, based upon its renmining service
life, as detailed in GASB 34.
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The cost allocation for the project would be as foll ows:
Ashl and’ s share of project costs =

(2,780 X $4,000,000) + ( 5,000 X $1,000, 000)
2,780+5, 000 5, 000+1, 740

= $2,171, 145. 68
Fram ngham s share of project costs =

(5, 000 X $4,000,000) — ( 5,000 X $1,000, 000)
5, 000+2, 780 5, 060+1, 740

= $1, 828, 854. 32

VI . CONCLUSI ON

For the above-stated reasons, as well as those set
forth in Fram nghamis initial brief, Fram ngham
respectfully submts that the Departnent should determ ne
that SEA' s proposed nethodol ogy is the appropriate
nmet hodol ogy to be applied in determ ning Ashland s
proportionate share of Fram ngham s operations and

mai nt enance costs.
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DATED:

186617.1

Novemnber

7, 2003

Respectful ly submtted,
THE TOWN OF FRAM NGHAM
By its attorneys,

Chri stopher J. Petrini

Erin K H ggins

Conn Kavanaugh Rosent hal
Pei sch & Ford, LLP

Ten Post O fice Square

Boston MA 02019

(617) 482-8200

(617) 482-6444 (fax)
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